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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

1. Claims 1-6, 10-12, 16 and 17 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Carbe et al. (US Patent 5,278,360). 

Claim 1 is limited to "a customizable cerumen guard for a hearing aid." The 
examiner makes reference to U.S. Patent 5,278,360 (hereafter Carbe). Carbe discloses 
a hearing aid wax (cerumen) guard with integral bridge. See Abstract. As seen in 
figure 1, the hearing aid includes "a shell" 16, "a receiver tube" 30 connected to "a 
receiver" (not shown). See column 2, lines 50-52. The hearing aid housing 16 clearly 
includes "an aperture" in which housing element 12 resides, which corresponds to "an . 
insert adapted to be inserted into the shell aperture." The insert 12 comprises "a 
chamber" 46, "a receiver aperture adapted to communicate with the receiver tube 30" 
around numeral 24 and "an ear canal aperture adapted to communicate with the ear of 
the wearer," which is seen in figure 1 around identifier 22. Into the ear canal aperture of 
insert 12 one inserts wax guard insert 14, corresponding to a "cap covering the ear 
canal aperture." It is noted that the cap 14 is replaceable (interchangeable). See 
column 3, lines 50-57. Moreover, the cap is "customizable" as filters, such as those 
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seen in figures 7a and 7b, may be inserted at will. See column 3, lines 29-45. 
Therefore, Carbe anticipates all limitations of the claim. 

Claim 2 is limited to "the customizable cerumen guard of claim 1 ," as covered by 
Carbe. Insert 12 is mounted in housing 16 using adhesive; as such, insert 12 "is 
permanently mounted in the shell aperture." See column 3, lines 50-52. Therefore, 
Carbe anticipates all limitations of the claim. 

Claim 3 is limited to "the customizable cerumen guard of claim 2," as covered by 
Carbe. Insert 12 is mounted in housing 16 using adhesive; as such, insert 12 "is 
permanently mounted in the shell aperture." See column 3, lines 50-52. Therefore, 
Carbe anticipates all limitations of the claim. 

Claim 4 is limited to "the customizable cerumen guard of claim 2," as covered by 
Carbe. Insert 12 is mounted in housing 16 using adhesive; as such, insert 12 "is 
permanently mounted in the shell aperture." See column 3, lines 50-52. Moreover, 
whether insert 12 was "screwed into the shell aperture" before insert 12 was adhered in 
place is not limiting on the structure of either the housing 16 or insert 12, but rather a 
limitation on the manner of assembly. One could have screwed insert 12 into place 
within housing 16 for no reason or because the shell aperture was a little tight for insert 
12, and insert 12 had to be screwed in. However, this is not limiting on the final 
assembly. Therefore, Carbe anticipates all limitations of the claim. 

Claim 5 is limited to "the customizable cerumen guard of claim 1 ," as covered by 
Carbe. As noted in the rejection of claim 1 , the hearing aid wax guard of Carbe includes 
"a plurality of cerumen-trapping accessories are insertable into the chamber 46" of 
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housing 12. Specifically, a plate 66 and filter 70/72 are insertable. See column 3, lines 
29-45. Therefore, Carbe anticipates all limitations of the claim. 

Claim 6 is limited to "the customizable cerumen guard of claim 5," as covered by 
Carbe. As shown in the rejection of claims 1 and 5, the ear wax guard of Carbe 
includes "a wax filter" 70/72. See column 3, lines 37-45. Therefore, Carbe anticipates 
all limitations of the claim. 

Claim 10 is limited to "a customizable cerumen guard for a hearing aid." This 
cerumen guard is essentially the same as the cerumen guard shown to be anticipated 
by Carbe in claims 1-3. Therefore, Carbe anticipates all limitations of the claim. 

Claims 11 and 12 are limited to "the customizable cerumen guard of claim 10," 
as covered by Carbe. These two claims correspond directly to the cerumen guard of 
claims 5 and 6, as covered by Carbe, and are rejected for the same reasons. 
Therefore, Carbe anticipates all limitations of the claims. 

Claim 16 is limited to "a customizable cerumen guard for a hearing aid." This 
cerumen guard is essentially the same as the cerumen guard shown to be anticipated 
by Carbe in claims 1, 2, 4 and 5. Therefore, Carbe anticipates all limitations of the 
claim. 

Claim 17 is limited to "the customizable cerumen guard of claim 16," as covered 
by Carbe. This claim corresponds directly to the cerumen guard of claim 6, as covered 
by Carbe, and is rejected for the same reasons. Therefore, Carbe anticipates all 
limitations of the claim. 
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Claim Rejections • 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 7-9, 13-15 and 18-20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Carbe in view of Haertl (US Patent 4,987,597). 

Claim 7 is limited to "the customizable cerumen guard of ciaim 1 ," as covered by 
Carbe. It is noted that the cap disclosed by Carbe includes but one central opening 48, 
not "a mesh." See column 3, lines 5-28. However, this deficiency is overcome by an 
obvious modification. 

In particular, it has been established that art recognized equivalence between 
two solutions serves as a foundation for obviousness. In this case an art recognized 
equivalence exists between the use of a single central opening and a mesh containing a 
plurality of openings in wax guard caps. Specifically, US Patent 4,987,597 (hereafter 
Haertl) teaches an apparatus for closing openings of a hearing aid or an ear adaptor for 
hearing aids. Several caps are depicted in figures 4-15. The caps of figures 5 and 9, 
for instance, comprise single central openings while the caps of figures 11 and 13 
comprise a mesh opening. The caps are blandly described, with no recognized 
advantage to using a cap with a single opening or a plurality of openings. See column 
3, line 54, through column 4, line 25. 
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It would have been obvious to one of ordinary skill in the art at the time of the 
invention to embody the cap 14 of Carbe with a plurality of openings forming a mesh as 
seen in figures 1 1 and 1 3 of Haertl as the use of a mesh opening is an art recognized 
equivalent to a single opening: 

Claim 8 is limited to "the customizable cerumen guard of claim 7," as covered by 
Carbe. As seen in figures 4 and 6 of Carbe, the cap 14 includes "a chamber" 46 in 
which "a cerumen-spreading device 66 insertable into the chamber adjacent the mesh" 
is placed. See column 3, lines 29-36. Therefore, Carbe in view of Haert! makes 
obvious all limitations of the claim. 

Claim 9 is limited to "the customizable cerumen guard of claim 1 ," as covered by 
Carbe. It is noted that the cap disclosed by Carbe includes but one central opening 48, 
not "a central opening and a plurality of peripheral openings." See column 3, lines 5-28. 
However, this deficiency is overcome by an obvious modification. 

In particular, it has been established that art recognized equivalence between 
two solutions serves as a foundation for obviousness. In this case an art recognized 
equivalence exists between the use of a single central opening and a central opening 
and a plurality of peripheral openings. Specifically, Haertl teaches an apparatus for 
closing openings of a hearing aid or an ear adaptor for hearing aids. Several caps are 
depicted in figures 4-15. The caps of figures 5 and 9, for instance, comprise single 
central openings while the caps of figures 11 and 13 comprise a single opening and a 
plurality of peripheral openings. The caps are blandly described, with no recognized 
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advantage to using a cap with a single opening or a plurality of openings. See column 
3, line 54, through column 4, line 25. 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to embody the cap 14 of Carbe with a central opening and a plurality of 
peripheral openings as seen in figures 1 1 and 1 3 of Haertl as the use of a mesh 
opening is an art recognized equivalent to a single opening. 

Claims 13-15 are limited to "the customizable cerumen guard of claim 10," as 
covered by Carbe. These three claims correspond directly to the cerumen guard of 
claims 7-9, as covered by Carbe in view of Haertl, and are rejected for the same 
reasons. Therefore, Carbe in view of Haertl makes obvious all limitations of the claims. 

Claims 18-20 are limited to "the customizable cerumen guard of claim 16," as 
covered by Carbe. These three claims correspond directly to the cerumen guard of 
claims 7-9, as covered by Carbe in view of Haertl, and are rejected for the same 
reasons. Therefore, Carbe in view of Haertl makes obvious all limitations of the claims. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Walter F. Briney III whose telephone number is 571- 
272-7513. The examiner can normally be reached on M-F 8am - 4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sinh Tran can be reached on 571-272-7564. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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